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This Court has jurisdiction of this appeal pursuant to the Arizona Constitution Article V1,
Section 16, and A.R.S. Section 12-124(A).

This matter has been under advisement since its assignment on October 17, 2001. This
decision is made within 30 days as required by Rule 9.8, Maricopa County Superior
Court Local Rules of Practice. This Court has considered the record of the proceedings
from the Phoenix City Court, and the Memoranda submitted by counsel.

Appellant complains that the trial court erred in admitting the results of an intoxilyzer
bresth test because the police did not follow a 20-minute period of depravation prior to
the test and failed to follow a* operational checklist”. Appellant has attached as exhibit 1
to his Memorandum a transcript of the proceedings before and Administrative Law Judge
involving Appellant. This transcript is not evidence in this case, nor can it be considered
by this Court. This Court is limited to consideration of the record before the Phoenix City
Court. Appellant’s contentions essentially involved the question of sufficiency of the
evidence to satisfy the foundational requirements of A.R.S. Section 28-1323(A), for the
admissibility of an intoxilyzer breath test. When reviewing the sufficiency of the



evidence, an appellate court must not re-weigh the evidence to determine if it would
reach the same conclusion as the original trier of fact.! All evidence will be viewed in a
light most favorable to sustaining a conviction and all reasonable inferences will be
resolved against the Defendant.?

If conflicts in evidence exists, the appellate court must resolve such conflicts in favor of
sustaining the verdict and against the Defendant.® An appellate court shall afford great
weight to the trial court’ s assessment of witnhesses' credibility and should not reverse the
trial court’s weighing of evidence absent clear error.* When the sufficiency of evidence to
support a judgment is questioned on appeal, an appellate court will examine the record
only to determine whether substantial evidence exists to support the action of the lower
court.® The Arizona Supreme Court has explained in State v. Tison® that “substantial
evidence” means:

More than a scintilla and is such proof as a reasonable mind would employ to
support the conclusion reached. It is of a character which would convince an
unprejudiced thinking mind of the truth of the fact to which the evidence is
directed. If reasonable men may fairly differ as to whether certain evidence
establishes afact in issue, then such evidence must be considered as substantial.
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This Court finds that the trial court’ s determination was not clearly erroneous and was
supported by substantia evidence.

IT ISORDERED affirming the judgment of guilt and sentences imposed by the Phoenix
City Court.

IT ISFURTHER ORDERED remanding this matter back to the Phoenix City Court for
all future proceedings.



